
DIST. : SONITPUR

IN THE COURT OF THE JUDICIAL MAGISTRATE, 1  ST   LASS,  

AT TEZPUR.

Misc. Case No. 52/2011

U/S 125 Cr.  P. C.

Airina Begum

                             ……Petitioner

V.

   Babul Islam

                           .........Respondent

PRESENT: Kiran Lal Baishnab, A.J.S.

Judicial Magistrate, 1st Class,

Tezpur.

For the Petitioner: Md. F. Hoque, Mr. D. C. Nath,

Miss S. Das, Smti. R. Sharma,

Md. A. Hoque Advocates

For the Respodent: None appeared

Evidence recorded on: 26.07.2011 & 28.12.2011.

Argument Heard on: 28.12.2011.

Judgment delivered on: 28.12.2011.

EX PARTE JUDGMENT

1. The present petition under Section 125 Cr.  P.  C. 

was filed by the petitioner against the respondent claiming 

maintenance of Rs. 5,000/- per month for herself. It is the 

case of  the petitioner  as  averred  in  the petition that  the 

marriage  of  the  petitioner  with  the  respondent  was 

solemnized  on  10.04.2010.  Just  after  marriage,  the 

respondent started maltreating, taunting and harassing the 

petitioner. Petitioner tolerated all the cruelties inflicted upon 
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her hoping that one day everything will be fine. However the 

attitude  of  the  respondent  did  not  change  and  at  last,  the 

respondent  alongwith  other  members  of  his  family  beat  the 

petitioner mercilessly and threw her out of his home.

2.          It is further averred in the petition that the respondent 

has not paid any maintenance to the petitioner after deserting 

her. It is also averred that the respondent is a man of means 

landed properties including agricultural land and also earns a 

good sum from his business of Chicken. It is further averred 

that the respondent earns about Rs. 12,000/- per month. 

3.          The respondent was duly served with the notice but 

did not appear before the court and was proceeded ex parte 

vide order dated 16.06.2011.

4.            The petitioner has led her ex parte evidence by way 

of deposition before the Court.

5.           I have heard the learned counsel for the petitioner 

and perused the record minutely.

6.           The present petition has been filed under Section 125 

Cr. P. C. which reads as follows:

Section 125 (1) Cr.P.C.

               If any person having sufficient means neglects or 

refuses to maintain his wife, unable to maintain herself, or his 

legitimate or illegitimate minor child, whether married or not, 

unable to maintain itself, or his legitimate or illegitimate child 

(not  being  a  married  daughter)  who  has  attained  majority, 

where  such  child  is,  by  reason  of  any  physical  or  mental 

abnormality or injury unable to maintain itself; or his father or 

mother, unable to maintain himself or herself, a Magistrate of 

the first class, may upon proof of such neglect or refusal, order 

such person to make a monthly allowance for the maintenance 

of his wife or such child,  father  or mother,  at  such monthly 

rate, as such Magistrate thinks fit, and to pay the same to such 

person as the Magistrate may from time to time direct.
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               Under the said provision the right to maintenance is 

circumscribed by certain factors which are:

1. The relationship of husband and wife/father and child should 

be proved;

2. The husband/father has neglected or refused to maintain his 

wife/child;

3. The wife/child must be unable to maintain herself/itself; and

4. The husband/father must be having sufficient means.

7.           The petitioner has duly testified about her marriage 

being solemnized with the respondent on 10.04.2010. P.W.2, 

Abdul Rezzak and P.W.3, Md. Hussain Ali also corroborated her 

on this point who deposed that the petitioner was married to 

the respondent about one year and eight months back from the 

date of their  deposition i.e.  28.12.2011.  All  the witnesses in 

word deposed that the respondent was subjecting the petitioner 

to physical cruelty, almost everyday, demanding money from 

her parents. She also deposed that the respondent demanded 

Rs.  50,000/-  from her parents  and as such she brought Rs. 

1300/- from her parents and gave to the respondent. This was 

also duely corroborated by P.W.2, the father of the petitioner 

(P.W.1) who deposed that he gave Rs. 1300/- when his son-in-

law demanded Rs. 50,000/- from him. All the witnesses also 

deposed that the respondent and other members of his family 

threw the petitioner out of their house and warned her not to 

return without money. It is also deposed by the witnesses that 

since then, the petitioner is living with her father (P.W.2) and 

the respondent had neither paid any maintenance nor had even 

enquired of her whereabouts. All the witnesses further deposed 

that  the  petitioner  left  her  matrimonial  home  due  to  such 

beating by her husband (the respondent). The petitioner also 

deposed that  her  husband,  the respondent,  earns  about  Rs. 

12,000/-  per  month.  She  also  deposed  that  his  source  of 

income includes business of Chicken and the produce from his 

own agricultural land. This fact was also corroborated by P.W.2 

& P.W.3 who deposed exactly similar to the petitioner (P.W.1).
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8.            It was for the respondent to prove either that the 

petitioner deserted him without any reasonable ground or that 

he did not have sufficient means to maintain the petitioner but 

he has failed to appear and thus, to discharge the said onus. 

There is nothing to show that the respondent suffers from any 

infirmity or disability either mental or physical, the respondent 

is accordingly an able bodied man capable of earning and has a 

legal  and  moral  obligation  to  maintain  and  support  the 

petitioner.

9.             The quantum of liability however has to be seen. 

The proceedings under Section 125 Cr. P. C. are quasi criminal 

and extent of proof required is not of ‘proof beyond reasonable 

doubt’  but the parties  are required to prove their  respective 

cases  by  ‘preponderance  of  probabilities’.  The petitioner  has 

duly testified in support of her case and has stated that she has 

no source of income and burden of proof has been discharged 

by the petitioner.  It  is  thus irrefutable that the petitioner  is 

entirely dependent for her maintenance and subsistence on the 

respondent. As such the petitioner is the prime responsibility of 

the respondent and he is under moral and legal duty to prevent 

her from vagrancy and from being left at the mercy of destiny. 

Being  husband  of  the  petitioner,  the  respondent  cannot  be 

absolved of his liability to maintain the petitioner.

10.          It is settled law that the petitioner shall be entitled to 

receive such maintenance as is  consistent  with the life style 

and standard of living of the respondent. It is stated by the 

petitioner that the respondent earns Rs. 12,000/- per month. 

Moreover,  he  owns  house  and  agricultural  land  too.  The 

complainant has not filed on record any proof of income of the 

respondent. However the respondent has not appeared to lead 

any evidence in rebuttal to prove otherwise.

               In view of the facts and circumstance of the case the 

income of the respondent is assessed as Rs.12,000/- per month 

as averred by the petitioner in her deposition.
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ORDER

On careful Scrutiny of the Case Record and the ex 

parte evidence adduced by the petitioner,  I  am of  the 

considered opinion that the respondent Babul Islam has 

wilfully neglected the petitioner, Airina Begum, his legally 

married wife for the last one year and refused to maintain 

her inspite of having sufficient means to do so. Hence, 

Considering  the  income  of  the  respondent  and 

requirements of the petitioner the respondent is directed 

to pay as maintenance a sum of Rs. 2500/- (Rupees Two 

Thousand Five Hundred) Only per month to the petitioner 

with effect from today, i.e. 28.12.2011. 

11. The Judgment is delivered and operative part of the 

same  is  pronounced  in  the  open  court  today,  28th day  of 

December, 2011 under my hand and the seal of this Court.

                                                (Kiran Lal Baishnab)

                                      Judicial Magistrate First Class, Tezpur
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